an underground belt conveyor system, and therefore was appropriately
cited under a section of the regulations which is applicable to
underground mines,

I am in sympathy with Mr, Stephensr position and I think there is
a lot of merit to his argument here, but I have for 8 years been apply-
ing that section to underground belt drives, even though some of those
belt drives have been located on the surface, and I have taken the posi-
tion that Mr. Drumming takes in this case, which is that since this
belt drive is an integral part of that first flight of the belt con-
veyor that goes underground, there is no way that, we can exempt the
belt drive on this portion of the conveyor belt from the underground
provisions of the regulations.  Therefore, I agree that it is appropri-
ate for section 75.1101 to be cited in connection with a belt drive
which is located on the surface.

We then come to Mr. Stephens1 other argument, or at least one of
his other arguments, and that is, he says that although he doesn't like
certain portions of the manual because they also refer to application
of section 75.1101 to surface facilities, he says that as a matter of
fact, if you are going to follow the manual, that this particular belt
drive was farther from the portal than 25 feet and, therefore, that
Inspector Fields was not really following the guidelines when he cited
section 75.1101.

As to whether Inspector Fields followed his guidelines depends in
large part on how you look at the measurements of the two individuals
who were witnesses in this case.  1 think we must get back to the fact
that the possibility of any smoke going underground would depend on
that smoke going into the No. 4 entry, and to get into the No. 4 entry,
the smoke has to pass by the two supports of the apron, which are on
the outside of the mine, and which really are the beginning of the No, 4
entry.  So, if you considered the belt drive to be within the 25-foot
distance required by the manual, then even under Mr. Dotsonrs measure-
ments, the belt drive would be within 25 feet of the No. 4 portal.  Con-
sequently, I think that the manual would have been complied with in this
instance, even if that were necessary.

I think, however, that I have to agree with Mr. Drumming and Inspec-
tor Fields that we're here dealing with a citation of a regulation and not
with a policy in a manual.  The Commission stated in Secretary of Labor
v. Old Ben Coal Company, 2 FMSHRC 2806 (1980), that failure to follow a
manual by itself is not a sufficient basis for vacating a notice of vio-
lation or a citation.  The Commission held in that case that such in-
structions are not officially promulgated and do not prescribe rules
of law binding upon an agency.  So, I would say, if I were confronted
with a choice here where the inspector is required to follow the manual
down to the last inch in order for him to cite section 75.1101, I would
not say that he has to follow the manual.  Therefore, even if the
measurements didn't come within the 25-foot provision, I would, and do,
hold that it is not necessary for him to follow the manual in order to
cite a violation of section 75.1101.urface, that that drive was an integral part ofd be carried
